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Allstate. Police officers concluded that the motorcyclist’s exces-
sive speed (traveling 70-plus mph in a 30-mph zone) caused the 
collision and that Keodalah was not using a cell phone at the 
time of the accident. In its investigation, Allstate retained an 
accident reconstruction expert who ultimately agreed with the 
police department’s conclusions. 

Keodalah sought his UIM policy limits, but Allstate 
claimed Keodalah was 70 percent at fault and offered only 
$1,600. Keodalah then sued Allstate for policy limits. Allstate 
claims professional Tracey Smith assisted in answering dis-
covery and testified on behalf of Allstate at deposition and at 
trial. Though Allstate was aware of its expert’s analysis and the 
police department’s report, Smith first testified that Keodalah 
ran a stop sign and was using a cell phone at the time of the 
collision (later, she admitted that Keodalah had done nei-
ther). At trial, a jury found the motorcyclist to be solely liable 
and awarded Keodalah $108,868.20 in damages. Keodalah 

In Keodalah v. Allstate Ins. Co., a Wash-
ington appellate court concluded that “an 
individual employee insurance adjuster 
can be liable for bad faith and a violation 
of” the Consumer Protection Act (CPA). 
This decision has many claims profes-
sionals worried about their potential 
exposure to personal liability for simply 
doing their jobs in handling (often 
adversarial) claims. Here is what you need to know about the 
Keodalah decision and how it impacts you.

The Events Underlying the Decision
After coming to a stop at a stop sign and proceeding through an 
intersection, Moun Keodalah’s vehicle was struck by a motorcy-
clist. The collision killed the motorcyclist and injured Keodalah, 
who had a $25,000 underinsured motorist (UIM) policy with 
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then filed a second lawsuit, alleging 
insurance bad faith and CPA violations 
against Allstate and Smith. The trial 
court dismissed the second action, 
but the appeals court overruled the 
dismissal only as to Smith. As of early 
May 2018, the defendant in Keodalah 
v. Allstate Ins. Co. has not yet asked the 
Washington Supreme Court to accept 
review of the appellate court’s decision.

Washington’s Duty of Good Faith 
The Keodalah decision is truly a new 
chapter in the insurance industry. How-
ever, it is also a decision that confirms 
longstanding principles set forth by 
Washington’s legislature. “All insurance 
and insurance transactions in [Wash-
ington], or affecting subjects located 
wholly or in part or to be performed 
within [Washington], and all persons 
having to do therewith are governed by” 
Washington’s insurance code. (RCW 
48.01.020) The minimal duty under 
Washington’s insurance code is that all 
persons in the business of insurance “be 
actuated by good faith, abstain from 
deception, and practice honesty and 
equity in all insurance matters.” (RCW 
48.01.030) This duty of good faith ap-
plies equally to “the insurer, the insured, 
their providers, and their representa-
tives.” In the 2017 decision of Merriman 
v. American Guarantee & Liability Ins. 
Co., another Washington appellate 
court held that retained, non-employee 
claims professionals also owe a duty of 
good faith and can be sued personally 
in bad faith and CPA actions.

In short, the Keodalah decision 
confirms that a duty of good faith applies 
to all persons in the insurance industry. 
If you are a claims professional han-
dling files in Washington, then this duty 
applies to you and bad-faith conduct or 
CPA violations subject you to personal 
liability. Not addressed in the Keodalah 
decision, however, is whether counsel, 
insureds, experts, consultants, company 
supervisors, claimants, or anyone else 
involved in the claims resolution process 
may be liable for their own respective 
bad-faith conduct or CPA violations. 

Consequences of Keodalah 
The impact of the Keodalah holding is an 
increased likelihood of claims repre-
sentatives being sued in their personal 
capacity. This is for two reasons, neither 
of which necessarily relates to the claims 
professional’s conduct. 

First, suing claims professionals in 
their personal capacity creates tactical 
and strategic challenges for the defense. 
Defenses that may be available to an 
insurer may not be available to the 
individual claims officer, and vice versa. 
Equally as important is whether the 
claims professional’s conduct is covered 
for defense and indemnity. Adding a 
claim of personal liability to a bad faith 
or CPA action triangulates the parties 
and gives claimants a leverage point to 
induce settlement.

Second, individual claims profes-
sionals will be joined in these actions for 
the sole purpose of stopping out-of-state 
insurers from moving bad-faith lawsuits 
out of Washington’s state court and into 
federal court through “diversity juris-
diction.” Diversity jurisdiction requires 
the amount in controversy of a claim to 
be $75,000 or more and that the plaintiff 
and all defendants reside in different 
states. Federal courts do not have such 
jurisdiction where, as in the Keodalah 
decision, the claims professional and Ke-
odalah both reside in Washington State. 
(Allstate attempted to remove Keodalah’s 
claims to federal court, but the federal 
court returned the action to state court 
due to Allstate’s inability to establish that 
more than $75,000 was in controversy.)

Solutions to a New Exposure
The best tools to avoid, limit, or defeat a 
claim of personal liability for insurance 
bad faith and CPA violation in Wash-
ington is to do what you have already 
been doing—the majority of claims 
professionals are using good claims-han-
dling procedures. Most claims repre-
sentatives are documenting their files 
with well-reasoned evaluations and 
foundations for their claims decisions. 
For reasons unknown in the Keodalah 
decision, it does not appear that Allstate 

was able to justify its claims decisions in 
light of the information available from 
witnesses, the police department, and its 
own expert. 

Although the dust from Keodalah has 
not fully settled, there are a few things 
insurance companies can do now to help 
their claims employees guard against 
personal liability actions. First, ensure 
that your claims handling processes are 
in good order and do not overly favor 
the company’s position at the expense of 
the insureds. 

Second, if not a standard part of 
your employment protocol, you may 
want to consider providing your claims 
professionals with professional liability 
or directors and officers coverage for 
handing claims in Washington. 

Third, but not necessarily practical, 
the company may consider relocating its 
claims professionals out of state to pre-
serve federal court diversity jurisdiction. 

Lastly, when coverage is at issue, 
carriers can be more proactive in filing 
declaratory judgment actions in federal 
court before the insured files a bad faith 
and CPA action in state court.

Is It Worth the Risk?
“Can I sue for that?” As a member of 
the insurance industry, you have likely 
been asked that question many times 
by others with “potential” lawsuits and 
interesting legal theories. The standard 
answer to that question is “Sure, you can 
sue anyone for anything, but it does not 
mean you will win.” That same answer 
applies to this new chapter of insurance 
liability claims. 

Thousands of claims are handled 
in Washington annually without any 
allegation of bad-faith conduct or CPA 
violations. So, while Washington’s Appel-
late Court now allows actions to be filed 
against claim professionals personally, 
that point alone does not mean they will 
be found liable at trial. K
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